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Nitro Wins FOIA Cost Recovery Case 

 
 
City of Nitro, et al.  v. Nease, et ux. , Case No. 13-0603 (April 10, 2014).  

In a majority opinion written by Justice Loughry (Justice Benjamin 

dissenting), the Supreme Court has ruled that the FOIA statute allows 

public entities fulfilling a FOIA request to recover from the requestor both 

the actual costs of reproduction and a reasonable fee for search and  

retrieval of the requested records.   

 

The City of Nitro established a FOIA policy that included recovery of a 

record search and retrieval fee in addition to the actual cost of 

reproduction. Nease objected to the search/retrieval fee as not authorized 

by the FOIA statute (WV Code 29B-1-3(5)).  The Kanawha County 

Circuit Court agreed with Nease and disallowed the contested fee.   

 

The Supreme Court reversed the Circuit Court, finding that the FOIA 

statute authorizes the search/retrieval fee by relying on the plain meaning 

of the statute and similar cost recovery practices of state agencies.   

 

The Court emphasizes that the City did not prevent access to the records 

sought, and that any assessed search/retrieval fee must be reasonable.  The 

opinion suggests that this fee should be tailored to recover the actual cost 

of the administration of a FOIA request, and that any cost assessed not 

frustrate the requestor’s access to the requested public records.   
 
The decision in this case is based upon a close reading of the statute to 

discern the Legislature’s intent in enacting the Act, and makes no direct 

comment on the difficult question of the ability (and desirability) of our 

cities to assign costs to and recover from specific cost generators.   
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ETHICS COMMISSION ADVISES THAT INDIVIDUAL 

MEETINGS MAY VIOLATE THE OPEN MEETINGS 

LAW 

 The Ethics Commission warns that “governing bodies may not 

circumvent the Open Meetings Act by holding a series of smaller 

individual meetings, sending a series of e-mail or text messages, or 

otherwise skirting compliance requirements.”   

 

The Commission was asked whether a Sheriff may meet 

individually with County Council members to discuss issues 

affecting the Sheriff’s budget.  The intent of these individual 

meetings was for the Sheriff to lobby Council members for 

additional funding.   

 

The Ethics Commission advised that such meetings are not 

permissible.  Because the County Council is required by statute to 

take official action on the budget, any concerns the Sheriff wants to 

express to Council members regarding the budget must occur in an 

open meeting.   

 

The general rule from this case is that a governing body may not use 

a series of communications with voting officials with the intent of 

allowing a majority of the governing body to predetermine the 

outcome of a particular issue before an open meeting of the entity 

on which they serve. (Advisory Opinion 2013-05, December 12, 

2013) 

 

 

 

 

 
THE WV MUNICIPAL LEAGUE MAINTAINS A LIBRARY OF COURT CASES OF MUNICIPAL 

INTEREST-CALL US TO INQUIRE ABOUT PREVIOUS RULINGS 
 

 

“Governing bodies may not circumvent the Open Meetings Act by holding a series of   

smaller individual meetings, sending a series of e-mail or text messages, or otherwise 

skirting compliance requirements.” 

 

Cities may rely upon this decision to enact policies to recover the 

cost of document search and retrieval in satisfaction of a FOIA 

request.  These charges must be reasonably calculated to cover the 

actual cost incurred by the City in the course of this work.  

Generally, this would mean the direct and indirect labor costs of 

the working employee.  It would be useful to enact a written policy 

and to create a record (time sheet) of the actual time spent on 

document retrieval.   

 

Congratulations to the City of Nitro and Mayor Casebolt for this 

important victory.  The City was represented before the Court by 

Jonnie Brown and Theresa Kirk of Pullin, Fowler, Flanagan, 

Brown & Poe, PLLC.   
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Ethics Commission Allows Municipal 

Officials to Vote on State Boards 

Reviewing Municipal Applications 
 

The Ethics Commission advises that municipal public servants 

may fully serve on State Boards evaluating and voting upon 

applications from their home municipalities.   

 

The basic concept of the Ethics Act is that public servants may 

not use their public office for their own private gain or the private 

gain of others. The law specifically prohibits public servants or 

any associated business from a financial interest in a public 

contract controlled by that public servant, and prohibits public 

servants from voting on any matter in which they, a family 

member or related business has a financial interest.   

 

In this case, the public servants did not have financial interest in 

municipal applications.  Therefore, the municipal public servant 

serving on a state board may vote on an application of their home 

municipality.    (Advisory Opinion 2014-02, February 6, 2014) 

 

 

 

 

 


